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The IRS issued final regulations
in September 2025, clarifying
compliance rules, transition
relief, and plan amendment
deadlines. Employers should
review these changes now to
support operational readiness.
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Secure 2.0 Act update

The SECURE 2.0 Act of 2022 introduced significant
changes to strengthen retirement security and expand
plan flexibility. While many provisions are already in
effect, there are items to consider for 2026, including
mandatory Roth catch-up contributions for certain high
earners and new disclosure requirements.

Key provisions for 2026:

¢ Mandatory Roth catch-up contributions for
high earners
Beginning January 1, 2026, employees age 50
or older with prior-year FICA wages exceeding
$150,000 (indexed) must make catch-up
contributions as Roth (after-tax).

e |f the plan doesn't offer Roth contributions, these
employees can't make catch-up contributions.

e |RS final regulations confirm this requirement
and allow plans to use a deemed Roth election,
provided participants have an effective
opportunity to opt out.

o Full requlatory compliance applies in 2027, but
plans must operate under a reasonable, good-
faith interpretation in 2026.

¢ Annual paper statement requirement
Defined contribution plans must provide at least
one paper benefit statement per year unless the
participant opts for electronic delivery. Defined
benefit plans must provide a paper statement
once every three years, unless the participant opts
for electronic delivery. This applies to plan years
beginning after December 31, 2025.

¢ Plan amendment deadline
All SECURE 2.0-related amendments must
be adopted by December 31, 2026 (later for
governmental and collectively bargained plans).
Operational compliance is required starting January
1, 2026, even if formal amendments come later.
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Other provisions leading into 2026

¢ Automatic enrollment and escalation —
Mandatory for most new plans established
after December 29, 2022 (effective for plan
years beginning after December 31, 2024)

¢ Expanded eligibility for long-term part-time
workers — Two consecutive years of 500
hours (effective 2025)

e Enhanced catch-up for ages 60 — 63 —
Optional provision effective in 2025
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Action steps for plan sponsors

e Confirm Roth functionality in your plan

e Update payroll systems to track employees
approaching the $150,000 threshold

o Coordinate with record keepers for paper
statement compliance

e Prepare participant communications explaining
Roth catch-up rules

e Adopt plan amendments by December 31, 2026
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New contribution limits

In November 2025, the IRS released the 2026 contribution and income limits for retirement accounts.
These limits typically increase annually to reflect cost-of-living adjustments.

Defined contribution limits

Employee deferrals S 24500 $ 23500 S 23,000
Maximum annual additions 72,000 70,000 69,000
Catch-up contributions (age 50+) 8,000 7,500 7,500
Enhanced catch-up contribution (age 60-63) 11,250 11,250 N/A
Defined benefit limits

Annual benefit limits 290,000 280,000 275,000
IRA limits

Contribution limit 7,500 7,000 7,000
Catch-up contributions (age 50+) 1,100 1,000 1,000

Compensation limits

Annual compensation limit 360,000 350,000 345,000
Highly compensated employee threshold 160,000 160,000 155,000
Key employee threshold 235,000 230,000 220,000
Mandatory Roth catch-up wage threshold 150,000 N/A N/A
Social Security taxable wage base 184,500 176,100 168,600
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HOT TOPICS

Use of retirement plan forfeitures

Forfeitures of non-vested employer contributions in retirement plans — and how such forfeitures are used —
have recently become a hot topic among the two regulatory agencies overseeing retirement plans: the IRS
and the U.S. Department of Labor (DOL).

There are three common uses of plan forfeitures for defined contribution plans:

¢ Reduce future employer contributions
e Pay qualified plan expenses
* Reallocate to active participant accounts

Most plan documents explicitly state one or more of these options for how forfeiture accounts can be used,
typically with a forfeiture use timeframe.

Despite this, many plan sponsors allow their plans’ forfeiture accounts to roll over each year and build up over
time. Failure to use forfeitures as described or in a timely manner could be seen as a plan failure and may lead
to costly corrections.

In 2023, the IRS proposed a regulation requiring forfeitures to be used no later than 12 months after the end of
the plan year following the year in which the forfeiture occurred. The proposed regulation includes transition
relief for defined contribution plans that haven't adhered to the forfeiture use timeframe outlined in their plan
document. This would have allowed plan sponsors to treat forfeitures occurring prior to January 1, 2024,

as having occurred in the current period.

Under the proposed regulations, such forfeited account balances would have been required to be used no
later than 12 months after the end of the plan year, which would originally have been December 31, 2025.
However, as of the publication date of this article, these proposed regulations are still pending.

Until such regulations are finalized, plan sponsors should consult their plan document for proper use
and timeframe as related to their plan’s forfeiture accounts.




HOT TOPICS

The potential of private investments and other alternative strategies in retirement plans

Qualified retirement plans have historically offered only traditional investment strategies that are highly
liquid. Due to a shifting regulatory regime and product development, the potential use of alternative
investments (alts) — including private investments — is on the radar of plan fiduciaries.

Broad definitions of “alts” and “private investments”

There are many different types of private investments and alts, including:

e Private equity — An investment strategy e Hedge funds — A private, illiquid
involving a manager buying, managing, investment fund; the specific strategies
and selling private companies used by any specific hedge can and

do vary widely; some hedge funds

may pursue a “high risk/high return”
strategy, while others may pursue a more
conservative "absolute return” objective

e Venture capital — Investing in early stage
(start-up) companies

e Private credit — An investment strategy
involving lending money to private companies
or buying and selling the debt instruments of
private companies

e Crypto — a.k.a. digital assets; well-known
examples include bitcoin and Ethereum

e Private real estate — Investing in commercial
real estate, such as office buildings or
apartment buildings
The investment thesis for private investments is built on the potential for:
e Higher returns than those available from publicly traded stocks and bonds

e Increased portfolio efficiency (i.e., better risk-adjusted returns) through enhanced diversification
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HOT TOPICS

Regulatory backdrop more favorable to alts

In August of this year, the White House issued an executive order citing the “potential growth and

diversification opportunities associated with private investments” and instructed the DOL to reexamine the
guidance under the Employee Retirement Income Security Act (ERISA) related to alternative investments.

Although the executive order doesn't carry the force of law or change any existing law or regulation, it clearly
indicates private investments in retirement plans will likely continue to gain momentum.

Private investments bring complications for 401(k) fiduciaries

The potential rewards of private investments don't come without risks, such as:

Fees
Private funds have higher fees than public funds, and sometimes very complex fee structures. Since most
ERISA litigation centers on excessive fees, plan fiduciaries should carefully analyze this issue in their process.

llliquidity

Unlike funds investing in publicly traded stocks and bonds, private funds typically can't be bought or sold
daily. Since these investments are relatively illiquid, it could create practical challenges if participants need
to rebalance or withdraw from their 401(k) such as for a loan or for a hardship distribution. Private fund
manufacturers have designed some products that may mitigate this issue for 401(k) plan investors, such
“evergreen” or semi-liquid products.

Another innovative way to provide access to private investments could be via inclusion as a small part of a
diversified fund; e.g., a target-date fund manager allocating a portion of the fund to private equity.

Limited transparency

The methods and frequency for valuing assets in a private fund may differ and may not always be disclosed.
This limited transparency could make it more difficult for participants to understand the true value of their
investments at any given time.

Dispersion of manager returns

The effective selection and monitoring of private fund managers is both vital and challenging.; Historical data
show the range of outcomes among private funds is much wider than funds investing in publicly traded stocks
and bonds.

Private investments are complex

The inherent complexity and specific risks of private investments can be a challenge. However, the potential
long-term investment benefits to plan participants, along with the more favorable regulatory backdrop, make
them worthy of further discussion and analysis for some plan sponsors.

Working with advisors and service providers who have extensive knowledge and experience in private
investments may be especially valuable as plan fiduciaries explore this possibility.
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DOL focus on audit quality

In 2024, the DOL issued the results of its most recent audit quality study, which focused on the financial
statement audits of employee benefit plans covered under ERISA for the 2020 filing year. This was the first
study since 2015 when the DOL released the results of the study performed on the 2011 filing year.

As part of the study, the DOL sampled over 300 audits from a variety of CPA firms. The study found 30% of
audits had at least one deficiency, an improvement from 39% from the prior study. Additionally, the study
found 8% had five or more deficiencies as compared to 48% from the prior study.

Audit deficiencies were found primarily in the areas of testing participant data and contributions; however,
deficiencies were also identified in distributions, internal controls, investments, party-in-interest transactions,
and planning and supervision of the audit.

Similar to prior studies, the DOL identified a strong correlation between the number of employee benefit plan
audits a firm performs and audit quality. CPA firms performing at least 25 annual audits had a major deficiency
rate of 25% while firms performing fewer than 25 audits had a major deficiency rate of 55%. Firms performing
at least 100 audits had the lowest major deficiency rate at 18%.

The study also found the total number of CPA firms performing employee benefit plan audits decreased to
4,300 in 2020 compared to 7,330 in 2011, despite an increase in the number of plans requiring an audit during
this period. Specifically of note, the number of CPA firms performing just 1-2 plan audits annually decreased
to 1,729 for plan year 2020 compared to 3,684 for plan year 2011.

Although there were noted improvements in audit quality, the DOL is continuing to work with state licensing
boards and the American Institute of Certified Public Accountants (AICPA) Ethics Professional Ethics Division
to improve sanctioning. Additionally, the DOL is working with the AICPA to improve the peer review process.
The DOL also advises employee benefit plan sponsors to select an auditor based on several factors, with
emphasis on training, quality, and experience.

Many of the deficiencies noted in the DOL audit quality studies are addressed in Statement on Auditing
Standards (SAS) 136, Forming an Opinion and Reporting on Financial Statements of Employee Benefit

Plans Subject to ERISA. Effective with plan years beginning in 2021, SAS 136 is the first auditing standard to
specifically address audit requirements for ERISA-covered employee benefit plans. The impact of SAS 136 on
audit quality will be addressed in a future study.
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Other accounting
and auditing matters

Participant contribution remittances

The DOL continues to emphasize the importance of timely remittance of participant withholdings into the plan.
While there is a safe harbor of seven business days for small plans (fewer than 100 participants), the guideline
for large plans continues to be "as soon as administratively feasible.”

The DOL interpretation of this regulation is generally within a few business days and is expected to be done
consistently. Failure to remit contributions as soon as administratively feasible may result in a prohibited
transaction and the delinquent contributions reportable in the plan’s financial statements and Form 5500.

Reportable findings

Auditors are required to communicate reportable findings in writing to those charged with governance.
Reportable findings are items not in accordance with the criteria specified (for example, not in accordance
with the plan instrument)

After testing relevant plan provisions,the auditor will evaluate the results and determine whether the matters
are reportable findings. Reportable findings are matters that are one or more of the following:

An indication of deficiencies in
A finding significant and internal control identified during
relevant to those charged with the audit that have not been
governance regarding their communicated to management
responsibility to oversee the by other parties and are of
financial reporting process sufficient importance to merit
management’s attention

An identified instance
of noncompliance or

suspected noncompliance
with laws or regulations

Reportable findings are required to be communicated in writing to those charged with governance. The written
communication should include:

An explanation of the potential
effects of reportable findings
on the financial statements or

to the plan

A demerEien 60 e Sufficient information to allow

governance and management

reportable findin
P 9 to understand the context

It's important for plan governance and management, as part of fiduciary responsibilities, to be informed of
reportable findings identified during the audit so appropriate action can be taken or a decision can be made
on whether to participate in IRS or DOL correction programs.

CLAconnect.com
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OTHER ACCOUNTING AND AUDITING MATTERS

Common reportable findings

ERISA audits often uncover reportable findings requiring corrective actions including:

Lack of review of auto-enrollment implementation
Plan sponsors often overlook reviewing
auto-enrollment implementation. This can lead

to errors in the process, like employees not being
enrolled when they should be. Plan sponsors should
have a robust review process in place to verify the
accuracy of auto-enrollment implementation.

Errors originating from missed deferral opportunities
Missed deferral opportunities are also frequently
identified during ERISA audits. These errors may occur
when an eligible participant’s payroll contributions
were not properly withheld from their pay due to an
error or oversight — or when participants are not
timely given the opportunity to participate in the plan.

Plan sponsors can implement processes to identify
and timely rectify these errors, like reviewing total
contributions and eligible compensation for the year,
looking for errors and missed deferral opportunities.

Uncashed checks

Stale, uncashed checks have become a common
observation during ERISA audits. This generally
occurs when the uncashed check listing has not been
consistently monitored.

Plan sponsors should review their plan document

to understand any uncashed check provisions and
evaluate if the current processes are being performed
accordingly. These provisions may articulate the
timeline for check reissuance, protocols around
number of contact attempts, or comment on local
unclaimed property rules.

Incorrect allocation of sources of contributions

Errors in allocating contribution sources have become
increasingly common during ERISA audits. The plan
sponsor should review and reconcile contributions

by source per the participant recordkeeping reports
against payroll records whether the processes are
automated or manual. This may help identify incorrect
allocations of contribution sources which can result in
inappropriate benefits calculations.

&
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Definition of eligible compensation

A plan sponsor can select various options as the
definition of eligible compensation — typically
based on W-2 or Section 3401(a) wages with
options to exclude certain types of compensation
(e.g., bonuses, overtime, fringe benefits).

Reportable findings may involve missing
compensation codes, restatement adoption
agreement changes not reflected in payroll (e.g.,
newly added or deleted excluded compensation
provisions), and plan sponsors not verifying
whether fringe benefits properly follow taxation
rules. Fringe benefits can generally be excluded if
they are not taxable wages, which should be part
of an accountable plan as defined by Section 62(c)
of the Internal Revenue Code.

Timely use of plan forfeitures

Allowing plan forfeiture accounts to build up
without being applied is another common
observation during retirement plan audits. Most
plan documents require forfeiture funds to be
used within 12 months after the end of the plan
year following the year when the forfeiture
occurred. Not abiding by the plan document could
potentially result in an operational failure, which
may jeopardize the plan’s qualified tax status.

Common acceptable uses of plan forfeitures are
to reduce future employer contributions, pay
qualified plan expenses, or reallocate to active
participant accounts. Plan sponsors should review
the plan document to determine allowable uses of
forfeitures and that they are used timely.

Auto-enrollment failures, missed deferral
opportunities, and incorrect definitions of eligible
compensation are common errors that may

result in corrective actions. Plan sponsors should
prioritize implementing effective review processes
and reconciliation procedures to help reduce
these errors and meet ERISA regulations.
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OTHER ACCOUNTING AND AUDITING MATTERS

New DOL self-correction program

In January 2025, the DOL's Employee Benefits Security Administration (EBSA) issued amendments to the
Voluntary Fiduciary Correction Program (VFCP) to allow for a new self-correction component (SCC). This
program allows eligible retirement plan fiduciaries (e.g., plan sponsors) to voluntarily correct certain ERISA

violations without submitting a full VFCP application.

These amendments align the VFCP more closely with the IRS's Employee Plans Compliance Resolution

System (EPCRS) and procedures in general.

Key features of the SCC

The SCC applies to two main categories of common fiduciary breaches or prohibited transactions and
includes the following criteria/requirements that must be met in order to comply:

Delinquent participant contributions

and loan repayments

e Lost earnings from the late deposits of employee
contributions — including loan repayments —
must not exceed $1,000 (calculated from the
withholding date, excluding excise taxes)

e Funds must be remitted within 180 days
of withholding

¢ Neither the plan nor the plan sponsor can
be under an ongoing DOL/IRS investigation

To correct these issues, compute lost earnings using
the DOL's online calculator, have the plan sponsor
pay any penalties or fees, and allocate earnings to
participant accounts.

Eligible inadvertent participant loans failures

¢ Applies to errors such as improper loan amounts,

failure to withhold repayments,
or loans exceeding plan limits

e The error must be self-correctable under IRS
EPCRS rules (e.g., inadvertent, not benefiting
disqualified persons)

To correct these issues, follow EPCRS procedures,
followed by DOL notification.

CLAconnect.com
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Benefits of using the SCC

Using the SCC can reduce administrative burden and
costs for minor errors — and encourage proactive
compliance without formal filings. To use the SCC,
the applicant must submit an electronic notice to the
DOL through an online VFCP web tool and complete
a penalty of perjury statement.

Beyond the SCC, the amendments to the VFCP allow
for: expanded correction options for prohibited loans,
purchases, and sales transactions; expanded relief

for prohibited sale and leaseback of real property to
affiliates of the plan sponsor; and exemptions from
excise taxes for some SCC corrections.

Speak with your plan auditor if you have any questions
about changes to the VFCP and availability of self-
correction. For additional details, visit the DOL's VFCP
webpage for the online calculator, web tool, and VFCP
fact sheet.
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OTHER ACCOUNTING AND AUDITING MATTERS

Retirement plan insurance

Generally, there are three insurance types plan sponsors or retirement plan committees should consider for
mitigating the risks associated with offering and operating their retirement plans:
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OTHER ACCOUNTING AND AUDITING MATTERS

A refresher on the 80/120 rule and how it affects the audit requirement

Recent changes to Form 5500 that impacted the
participant count methodology for reporting have
revived plan sponsors’ interest in understanding how
they can use the 80/120 rule to their advantage to
delay or avoid the requirement for an audit.

In general, plans with more than 100 participants
with a balance are considered large plans and

must file Form 5500. Plans with fewer than 100
participants with account balances are considered
small plans that file Form 5500-SF, which waives the
audit requirement.

The 80/120 rule is the exception. This rule allows
plan sponsors to file the same version of the Form
5500 they filed in the immediate preceding year, if
the number of participants with a balance as of the
beginning of the period falls between 80 and 120.

Plan sponsors can use the 80/120 rule to their
benefit to avoid or delay the audit requirement.
Without the 80/120 rule, the example above would
have required this plan to have an audit in four of the
five years, rather than in just two.

‘m CLAconnect.com

Requirement examples

A plan with 110 participants as of the first
day of the plan year had 95 participants
last year and filed as a small filer. Since the
current year falls between 80 and 120, this
plan can use the 80/120 rule to continue
to file as a small filer to avoid the audit
requirement, despite having more than 100
participants this year and otherwise being
required to file as a large filer.

The same plan above now has 118
participants as of the first day of the
subsequent period. Since the count is still
between 80 and 120, the plan can continue
to file as a small filer, as long as this election
was made in the preceding year.

The plan now has 125 participants in the
following year. Since this no longer falls
between 80 and 120, the only option is to
file as a large filer, which requires an audit.

The plan’s participant count drops to 115 in
the next period. Despite 115 falling between
80 and 120, since it filed as a large filer in
the prior year, there is no option to file as a
small filer and the plan must file as a large
filer again, subject to the audit requirement.

The participant count again drops to 98
in the subsequent period. Because that
number is below 100, an election can

be made to file as a small filer. However,
because 98 falls between 80 and 120,
and they filed as a large filer in the
immediate preceding year, they can elect
to file as a large filer again if they choose.
In most cases, plans that drop below 100
elect to file as a small filer to avoid the
audit requirement.
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OTHER ACCOUNTING AND AUDITING MATTERS

Compliance and nondiscrimination testing considerations for plan sponsors

The IRS and ERISA mandate compliance testing to make sure retirement plans are administered fairly. These
tests confirm that eligible employees across all employee groups have a fair opportunity and equitable
access to benefit from the plan — and that the plan doesn't disproportionately benefit highly compensated
employees (HCEs) over non-highly compensated employees (NHCEs).

Testing is necessary for legal compliance, maintaining tax-qualified status, accurate plan administration,
and conforming to IRS regulations and plan documents. Failure to comply can result in penalties, plan
disqualification, or corrective contributions.

Compliance tests are typically required annually. The following is a summary of some of the required tests
and the potential corrections if the plan doesn't pass:

Actual deferral
percentage (ADP) test

Compares average deferral
percentages between HCEs and
NHCEs to verify elective deferrals
(pre-tax and Roth contributions)
by HCEs aren't disproportionately

higher than those by NHCEs.
Corrections may involve

refunds to HCEs or additional
contributions to NHCEs.

Annual additions test
(IRC §415(c))

Confirms total contributions,
including employee and
employer contributions, don't
exceed the annual IRS dollar
limits for each participant.
Corrections may entail
refunds to participants.

A safe harbor plan automatically satisfies the ADP and ACP tests by providing specific employer contributions.

If a plan fails any of these tests, corrective actions must be taken. The corrections must usually be completed
by March 15 of the following year for calendar-year plans to avoid excise taxes. Compliance testing can be
completed by working with a third-party administrator (TPA) or recordkeeper.
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Strong practices for plan management

Cybersecurity

Retirement plans often hold millions of dollars or more in assets and maintain participants’ personal data,
which can make them attractive targets for cybercriminals. Plan governance and fiduciaries have the
responsibility to maintain proper controls and practices to keep these assets safe.

The DOL's EBSA recommends including these in your company’s cybersecurity plan:

e Cybersecurity program and awareness training e Third-party service provider contracts
relating to the plan’s information security,

* Definition of roles and responsibilities cybersecurity, or security controls

regarding encryption of sensitive data, both

stored and in transit e Regular, documented reviews of users with
administrative access to key IT systems as
they relate to the administration of retirement
plans. For most plan sponsors, this includes
access to recordkeeper or custodian websites,
payroll providers, and human resource
information systems (HRIS).

* Internal or third-party audits of the plan’s
cybersecurity system

e Business resiliency or continuity program,
disaster recovery, and incident response
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STRONG PRACTICES FOR PLAN MANAGEMENT

Responsibilities of an ERISA fiduciary

ERISA was established to protect participant assets Key routines for ERISA plan fiduciaries

and provide minimum standards for private sector + Regularly evaluate and assess the
retirement plans. ERISA requires those who exercise performance and fees of vendors and service
or provide discretionary control or responsibility over providers such as recordkeepers, trustees,

third-party administrators, and investment
advisors. Verify they are fulfilling their

Fiduciaries may include plan sponsors, plan obligations under the plan, aligning with

administrators, plan trustees, investment advisors, UG (pliain s @ BlIeEies, ainel SEgipling] 1ees are
. . . expenses reasonable.

plan administrative committee members, and any

other individuals exercising discretion in the plan’s

administration or controlling the plan’s assets.

a plan to be subject to fiduciary responsibilities.

Communicate plan information clearly and
regularly to participants. Provide easy-to-
understand fee disclosures, investment

Fiduciaries have a legal obligation to act in the LPEEies, ANt HEEess © Gelcaionzl eseLees,

plan's best interests, and they are subject to certain o Wil I 20t Secilons er Ehil of
standards of conduct and can be held liable for any e elizm, elveling Chivesing eppioeriie

fiduciary duty breaches. Fiduciaries must carry out Investments for plan participants to invest
y y ' y their contributions in a plan. This includes

their duties prudently. providing diversification in plan investment
offerings and conducting due diligence on
those options, including regularly reviewing
investment performance. (Plan sponsors
may choose to hire an independent fiduciary
to help handle investments and investment
decision making.)

e Monitor plan performance, plan operations,
plan provisions, and benefits provided.

+ Follow the plan document.

e Report and disclose all required information
from a regulatory perspective, including
government forms and annual audited
financial statements.

e Stay updated on regulations and leading
practices by attending seminars, workshops,
and educational programs related to ERISA
and IRS compliance.

* Keep comprehensive records of all
plan-related activities, including
meeting minutes, investment decisions,
communications, and fee disclosures.

o Seek professional guidance. If you feel
uncertain about any aspect of your fiduciary
duties, consider consulting with legal
and financial professionals who specialize
in ERISA compliance.

CLAconnect.com
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STRONG PRACTICES FOR PLAN MANAGEMENT

Service organization control reports

The AICPA and DOL have continued to emphasize the need for benefit plan administrators to review and
understand service organization control (SOC) reports. A SOC 1 report is a specific type of audit report evaluating
the effectiveness of a service organization's internal controls relevant to financial reporting. Service organizations
typically consist of custodians and recordkeeepers

The information found in the SOC 1 report is relevant to both plan sponsors and auditors. Plan sponsors should
be aware of their responsibilities regarding complementary user entity controls included in the SOC 1. These
complementary user controls enhance the reliability of the control objectives outlined in the SOC 1 report when
implemented by the plan sponsor.

Plan management should review its service organization SOC 1 reports to confirm the relevant financial reporting
controls are adequately designed and operating effectively. Additionally, management should verify adequate
complementary entity controls have been effectively implemented at the entity level. Inadequate employer
review is the most common DOL finding related to SOC 1 reports.

Service provider changes

Plan sponsors change retirement plan service providers for many reasons — whether to find a less expensive or
better offering or due to business-level changes (merger, acquisition, etc.).

Although a good service provider will provide a transfer checklist and timeline and primarily process the
necessary transfer procedures, the plan sponsor is ultimately responsible. The plan sponsor is accountable to
make sure the transfer is handled properly, plan provisions are correctly reflected with the new service provider,
and all participants are properly notified of the change.

The plan sponsor must also review and approve:

All plan asset transactions Participant data transfers Deferral and investment elections

Participant communications
regarding blackout dates
and investment fund mapping

New plan documents
and service agreements

Prior to terminating a current service provider, the plan sponsor should verify records are complete and include
the items listed below. Once the service provider's contract has been formally terminated, the plan sponsor is
required to maintain the following from inception of the plan:

¢ Plan document e ERISA bonding agreements e Annual trust/custodial/investment
statements (which includes all

e Summary plan description e Service provider agreements
information for the year)

 Adoption agreement ¢ Annual participant statements
(which includes all
information for the year)

e Annual payroll and
¢ Trustee agreement W-2 statements
* |RS opinion/determination

e Annual plan census files
letter

e Participant eligibility files

CLAconnect.com
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STRONG PRACTICES FOR PLAN MANAGEMENT

Payroll provider changes

While considerations for certain service provider
changes such as changes in recordkeepers, custodians,
and third-party administrators may be more obvious,
considerations over payroll provider changes are often
overlooked as it relates to the retirement plan. However,
the payroll function almost always plays a key role in
retirement plan administration.

Below are a few considerations management should
review with their new provider before making a change:

e Accurate data mapping — Assess how employees'’
deferral elections and other demographic
information will transfer from one payroll provider to
another.

e Eligible compensation — Verify the new payroll
provider understands the plan’s definition of eligible
compensation so contributions are calculated on the
correct income sources.

e Accurate match formula — Validate the new payroll
system uses the correct employer matching formula.

e Loanrepayments — Check if loan repayments and
amortization schedules are carried over accurately.

e Interfacing with other applications — Will the new
payroll provider interface with other functions such
as HRIS and the recordkeeper/TPA?

While aligning a change in payroll provider with the end
of the year may make the most sense logically, it might
not be practical. Mid-year payroll conversions could
result in some additional considerations:

Will year-to-date accumulators for both employee
and employer contributions — in addition to other
factors such as compensation and hours — be
carried forward to the new provider?

How will compensation limits be factored into the
change so the system captures required census data
for non-discrimination and compliance testing?
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STRONG PRACTICES FOR PLAN MANAGEMENT

Responsibilities of an ERISA fiduciary

ERISA was established to protect participant assets and provide minimum standards for private sector
retirement plans. ERISA requires those who exercise or provide discretionary control or responsibility over a
plan to be subject to fiduciary responsibilities.

Fiduciaries may include plan sponsors, plan administrators, plan trustees, investment advisors, plan
administrative committee members, and any other individuals exercising discretion in the plan’s administration
or controlling the plan’s assets.

Fiduciaries have a legal obligation to act in the plan’s best interests, and they are subject to certain
standards of conduct and can be held liable for any fiduciary duty breaches. Fiduciaries must carry out their
duties prudently.

Explore recommended practices to help you successfully fulfill your role as an ERISA plan fiduciary:

¢ Regqularly evaluate and assess the *« Monitor plan performance, plan operations,
performance and fees of vendors and plan provisions, and benefits provided.
service providers such as recordkeepers,
trustees, third-party administrators, and
investment advisors. Verify they are fulfilling
their obligations under the plan and align
with the plan’s objectives, and verify fees

and expenses are reasonable.

+ Follow the plan document.

* Report and disclose all required information
from a requlatory perspective, including
government forms and annual audited
financial statements.

« Communicate plan information clearly
and reqgularly to participants. Provide
easy-to-understand fee disclosures,
investment updates, and access to
educational resources.

e Stay updated on regulations and leading
practices by attending seminars, workshops,
and educational programs related to ERISA
and IRS compliance.

» Keep comprehensive records of all
plan-related activities, including
meeting minutes, investment decisions,
communications, and fee disclosures.

* Make investment decisions on behalf of
the plan, including choosing appropriate
investments for plan participants to invest
their contributions in a plan. This includes

providing diversification in plan investment e Seek professional guidance. If you feel

offerings and conducting due diligence on
those options, including regularly reviewing
investment performance. (Plan sponsors
may choose to hire an independent
fiduciary to help handle investments

and investment decision-making.)

CLAconnect.com
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uncertain about any aspect of your fiduciary
duties, consider consulting with legal and
financial professionals who specialize in
ERISA compliance.
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STRONG PRACTICES FOR PLAN MANAGEMENT

Benchmarking investments

Investment advisors generally offer benchmarking as part of their services. Benchmarking enables plan
fiduciaries to demonstrate they fulfilled their fiduciary responsibility of overseeing plan fees and investment
options offered within the plan. This helps the plan sponsor run the plan solely in the interest of participants
and beneficiaries.

Investment performance and fees during various time frames are benchmarked, along with participant
demographic information.

Discussions with investment advisors should be documented in committee meeting minutes and occur no
less frequently than annually.

Missing participants

When plan participants change jobs, many leave their retirement accounts behind. This results in a growing
number of participants that can't be located due to name and address changes or other factors, including
missing or outdated beneficiary information. In recent years, the DOL has placed an emphasis on the
importance for plan sponsors to locate missing participants.

In January 2021, the DOL's EBSA division released three sets of new guidance to provide clarity for plan
sponsors regarding missing participants. The most applicable guidance to all types of retirement plans is titled
“Missing Participants — Best Practices for Pension Plans.”

Within the guidance, the DOL lists a variety of steps plan management can take to locate missing
participants, including:

Sending certified mail to Contacting designated beneficiaries
last known addresses or emergency contacts

Using online search engines Attempting contact via email,
and public record databases telephone, or social media

While not all methods may be appropriate in all situations, the guidance provides some clarity to plan
sponsors'’ fiduciary responsibility. Regardless of the methods used, plan management should document
attempts to locate missing participants.

Fee reasonableness

Fee reasonableness continues to be a key issue in plan lawsuits and fees continue to be in the spotlight.
Consider conducting benchmarking studies internally or through an investment advisor.

Fee disclosures from all covered service providers must be provided to plan participants annually. Plan
fiduciaries should review these disclosures every year to determine the reasonableness of fees incurred by the
plan. Document these discussions in committee meeting minutes.

CLAconnect.com
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STRONG PRACTICES FOR PLAN MANAGEMENT

Defaulted loans

Most defined contribution plans allow
participants to borrow money from their vested
account balances in the form of a loan, which
are repaid back to their accounts over time,
most commonly through payroll deductions.

A loan goes into default when the participant
has failed to make required loan payments
according to the terms of the loan. This is
common when a participant terminates
employment and therefore no longer has the
ability to make repayments through payroll
deductions.

Under IRS regulations, participants who default
on their outstanding loans are given a grace
period to cure the default by the last day of the
calendar quarter following the quarter in which
the required payment was missed. Participants
who have terminated employment may make a
contribution representing the outstanding loan
balance, plus accrued interest, within this grace
period to prevent the loan from becoming
taxable income.

Many plan sponsors have outsourced

loan administration to recordkeepers and

other service providers. However, fiduciary
responsibility for overseeing the plan — which
includes loans — remains with the plan sponsor.
Therefore, even if loan administration is
outsourced, following these strong practices

is recommended.

CLAconnect.com
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Responsibilities and risks

in participant loan oversight

Plan sponsors are responsible for
setting up loan repayments within
the payroll system and making

sure the payments are made timely
in accordance with the loan’s
amortization schedule. Failure to set
up a new loan correctly may result in
a loan going into default.

Management should regularly
review the outstanding loan listing,
keeping an eye out for terminated
employees and loans in default or
approaching default status.

If loan payments stop, plan sponsors
should notify the participant of the
missed payment, cure period deadlines,
and tax consequences if the loan goes
into default. If the borrower is under
age 59 Y2, a 10% early distribution
penalty may also apply.

Management should provide the
plan’s recordkeeper with updated
termination date information. If

a loan goes into default and the
recordkeeper does not have a
termination date in their system,

the loan will sit in "deemed
distributed” status because a taxable
event, such as termination, has not
yet occurred.

If a loan is deemed to have gone
into default after the cure period
expires, management is responsible
for determining the default date
and issuing a Form 1099-R to

the participant.

Employee Benefit Plan Updates | 22



STRONG PRACTICES FOR PLAN MANAGEMENT

Administrative user access review for key IT systems

Most plan sponsors use recordkeepers and third-party administrators for their retirement plans, and most
defined contribution plans use payroll providers to calculate plan contributions. Plan management should
establish a process to manage privileged (i.e., administrator level) user access to their key IT systems.

Establishing a process and controls for adding new administrative users, removing terminated users, and
ongoing monitoring of active users can help mitigate the risk of unauthorized access. Even with user access
controls, management should also document reviews — by email, checklist, or other methods — to confirm
they are regularly taking place.
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STRONG PRACTICES FOR PLAN MANAGEMENT

Mergers and acquisitions considerations

Mergers and acquisitions are increasingly affecting qualified plans and present specific audit issues. If your
organization is considering a merger or acquisition, consider what may impact your retirement plan.

Keep documents organized

Once the merger is complete, plan sponsors may have difficulty locating and providing the legal documents
for the plan merger. In some cases, there are formal board resolutions to add the acquired company as

an adopting employer into the plan — and to authorize the receipt of the plan assets from the acquired
company'’s Plan. In other cases, these documents may be part of the larger business combination package of
legal documents, which may not be readily shared between the finance team and the benefits team.

The benefits team should gather the pertinent documents so they are readily available when the audit is
performed, which may be several months or even a year after the merger.

Documents typically encountered in plan mergers include:

Notification to
participants of the
acquired plan

This notification informs
participants about the
planned merger and
the timeline for when
contributions will cease
for the existing plan
and commence into the
surviving plan.

CLAconnect.com
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Blackout notice(s)

This notification informs
participants of the timeline
to make any investment
election changes in
the existing plan, when
the blackout period is
anticipated to start and end,
and any changes in plan
investments or the mapping
of the existing investments
into the surviving plan’s
investment lineup.

Adoption agreement
amendments

Add the acquired employer
as a participating employer
(if the acquired employer
will continue to operate
as a separate company
and have its own payroll).

Board or plan
committee resolutions

Accept the plan assets of
the acquired plan into the
surviving plan and establish
the effective legal date of the
transfer (this may be different
from the date
the funds move between
the custodians).
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'STRONG PRACTICES FOR PLAN MANAGEMENT

Consider timelines

In mergers and acquisitions, having a defined timeline of events is crucial to a successful transition. The
IRC §410(b)(6) Transition Rule allows the acquirer a window of time to contemplate how the plan(s) will be
operated post transaction. The rule permits a transition period from the date of the transaction (change in
control) until the last day of the plan year following the year of the transaction.

During the transition period, the plan doesn't need to test coverage; it's deemed to pass, giving the acquirer
time to assimilate the acquired entity into its organization and determine how to handle the retirement
benefits going forward. There are two criteria that must be met to preserve the special transition period:

1. A plan must have satisfied the minimum coverage test immediately before the change in employer or
related group.

2. There must be no significant changes in the plan’s coverage or plan design during the special transition
period, other than the change in employer or related group because of the business transaction.

Benefits professionals should stay informed during the acquisition and due diligence processes to help
prevent inadvertent amendments to the plan design, preserve this transition period, and avoid potentially
costly testing issues.
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The nuances of different investment vehicle types — Mutual funds vs. CITs

Plan sponsors face the challenge of understanding various types of investment vehicles and how these options
have changed over time. Mutual funds have long been the most widely used vehicle type, but collective
investment trusts (CITs) have become more popular in recent years. Learn the differences between mutual funds
and CITs, and how these distinctions may relate to fees, flexibility, and oversight.

Primary regulatory authorit S Office of the Comptroller
A i 4 Commission (SEC) of the Currency (OCC)
Disclosure and reporting requirements Higher Lower

No public disclosure requirement,
may be negotiable

Fees (expense ratios) Publicly disclosed via prospectus

Individual investors, qualified

Who can invest? :
retirement plans

Only qualified retirement plans

Mutual funds account for a majority of assets in 401(k) plans. A key attribute of mutual funds is their
transparency. A mutual fund'’s five-letter ticker symbol can be easily used to track daily prices, historical
performance, and portfolio holdings. In addition, all mutual funds are legally required to provide a prospectus,
an extremely detailed document describing a mutual fund's objectives, risks, fees, and more.

Whereas CITs were once used only in the largest of defined contribution plans, they are now much more widely
adopted compared to a decade ago. The main driver of this growth is the CIT's chief attribute: lower fees. Unlike
mutual funds, CITs don't incur expenses related to extensive SEC disclosure and reporting requirements.

However, CITs may have limited publicly available information, making it more difficult for plan fiduciaries to
monitor. Plan participants may also be confused by the lack of readily available information and historical data
for a CIT, as compared to mutual funds.

The expense ratios of ClTs are also generally less transparent. Investment managers and platform providers
offer CITs at varying fee levels based on several factors (not least of which is plan asset size or minimum dollar
amount required to invest in a specific CIT), which can make pinpointing fees difficult. In some cases, most likely
for larger plans, a CIT's fees may be negotiable.

Not all investment strategies are available in both mutual fund and CIT versions. Nevertheless, plan sponsors
should be aware of the growth of CITs in the retirement marketplace and ask their advisors if CITs have a place
in their plan’s investment lineup.
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How CLA can help with
employee benefit plans

By implementing robust policies and diligently monitoring legislative changes, employers
can help protect their employees’ assets and operate a more successful benefit plan.

CLA has provided employee benefit plan audit, tax compliance, wealth advisory,
and consulting services for more than 60 years. Our team is available to provide guidance
and insights that can help prepare your organization for evolving benefit plan legislation.

LET'S TALK >
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We'll get you there.
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