
2012 Finance, HR & Business Operations Conference
Washington, DC
June 7-8, 2012

Reporting Foreign Operations on 
Form 990 



Circular 230

To ensure compliance imposed by IRS Circular 230, any U. S. federal tax 
advice contained in this presentation is not intended or written to be used, 
and cannot be used by any taxpayer, for the purpose of avoiding penalties 
that may be imposed by governmental tax authorities.

The information contained herein is general in nature and is not intended, 
and should not be construed, as legal, accounting, or tax advice or opinion 
provided by CliftonLarsonAllen LLP to the reader. The reader also is 
cautioned that this material may not be applicable to, or suitable for, the 
reader’s specific circumstances or needs, and may require consideration of 
non-tax and other tax factors if any action is to be contemplated. The 
reader should contact his or her CliftonLarsonAllen LLP or other tax 
professional prior to taking any action based upon this information. 
CliftonLarsonAllen LLP assumes no obligation to inform the reader of any 
changes in tax laws or other factors that could affect the information 
contained herein.



Learning Objectives

• At the end of this session, you will be able to:

– Self- identify when your organization has a foreign 
reporting obligation on Form 990

– Self identify that your organization has a Foreign Bank 
Account Reporting (FBAR) requirement

– Self identify when your organization has other foreign 
reporting requirements

– Understand tips and best practices related to foreign 
reporting on Form 990, FBAR and IRS Forms 926, 
5471, 5472, 5713, 8621, 8858  and 8865 



IRS Attention & Collaborative Efforts

• International Compliance included in 2012 IRS 
Exempt Organizations Workplan  
http://www.irs.gov/charities/charitable/article/0,,id=181194,00.html

– Tax information exchange with outside entities

– Examining organizations operating overseas

– Examining organizations with foreign bank 
accounts

– Expect New Publications describing special rules 
for foreign activities



Foreign Filing Requirements

• TD F 90-22.1: Report of Foreign Bank and Financial Accounts
• Form 926: Return by a U.S. Transferor of Property to a Foreign 

Corporation
• Form 5471: Information Return of U.S. Persons With Respect to 

Certain Foreign Corporations
• Form 5472: Information Return of a 25% Foreign-Owned U.S. 

Corporation or a Foreign Corporation Engaged in a U.S. Trade or 
Business

• Form 5713: International Boycott Report
• Form 8621: Information Return by a Shareholder of a Passive 

Foreign Investment Company or Qualified Electing Fund
• Form 8858: Information Return of U.S. Person With Respect to 

Foreign Disregarded Entities
• Form 8865: Return of a U.S. Person With Respect to Certain Foreign 

Partnerships



Non- compliance penalties

• TD F90-22.1: $10,000 per non- filing

• Form 926: 10% of FMV of transfer ($100,000 maximum)

• Form 5471/5472: $10,000 per non-filing

• Form 5713: $25,000 and imprisonment in willful 
situations

• Form 8621: punitive taxes on excess distributions/lost 
benefit of capital gains rates

• Form 8858: $10,000 - $50,000 per non-filing

• Form 8865: $10,000 -$100,000 depending on category of 
filer



Summary: Foreign Impact on 
2011 Form 990

• 990, Part IV, Questions 14, 15 & 16: To trigger 
Schedule F requirement

• 990, Part V, Question 4a/b: Interest in or Signature 
Authority in foreign bank account

• 990, Part VII: Foreign compensation 

• 990, Part IX, Line 3: Grants/assistance to 
organizations & individuals outside the U.S.

• Schedule F: Statement of Activities Outside the 
United States



Situations Requiring Form 990 & 
Schedule F Disclosure

• Interest in or signature authority on a foreign bank 
account

• Maintaining offices outside of the United States

• Employees or agents working on its behalf outside of 
the United States

• Aggregate revenues or expenses of $10,000 or more 
from grant making, business, investment or program 
services outside the United States

• Foreign investments valued at $100,000 or more



Situations Requiring Form 990 & 
Schedule F Disclosure

• $5,000 or more in grants or assistance to:

• any organization/entity outside of the United 
States

• a domestic organization/entity for the purpose of 
engaging in an activities outside of the United 
States

• any individual outside of the United States

• a domestic individual for the purpose of engaging 
in an activity outside of the United States



Examples: 990 Disclosure

Example:  An association pays a German consultant to conduct research  in connection 
with a program in China to implement industry best practices in East Asia.  The 
consultant conducts all of her research from her home in Germany and is not 
considered to be an agent of the association.  

Reporting:  The association can report these expenditures as “East Asia and the Pacific” 
expenses or as “Europe” expenses depending on how they are tracked for financial 
statement purposes.  The method used to account for the expenditures on the 
financial statements should be disclosed on Schedule F, Part V.

Other Considerations:  When making payments to contractors and employees abroad, 
always consider the reporting and withholding requirements in the U.S. (for U.S. 
citizens) and in the country where the work is being performed.   If it is a foreign 
individuals, same considerations apply.



Tips & Best Practices: Form 990

• United States is defined as the 50 states, DC, Puerto Rico, Northern 
Mariana Islands, Guam, American Samoa and US Virgin Islands.  

– Foreign country is defined as anything not in the United States

• Remember to include activities where amounts are paid to 
domestic organizations and individuals for foreign activities – new 
instruction for 2011.  Require grantee reports identifying the 
recipient and amounts associated with the use of the funds.

• Grant makers: don’t forget to describe your process for monitoring 
use of your grants outside the United States

• Grant makers: don’t forget grants made outside the United States 
are separately reported on Statement of Functional Expenses



Tips & Best Practices: Form 990

• Foreign compensation to ODTKEHC not reported on 
Form W-2 or 1042-S (because not required) to 
include all compensation paid in the form of 
cash/property

• Part IV of Schedule F great checklist to identify 
additional filings

• Volunteers are NOT agents and should not be 
reported



Situations Requiring FBAR Filing

• Financial interest in a foreign financial account

• Individuals representing your organization 
have signature authority in a foreign financial 
account



FBAR Tips and Best Practices

• Foreign Financial Account Clarifications:
– Financial account includes shares in a mutual fund or 

similar pooled fund made available to the public with 
regularly determinable net asset value

– Financial account DOES NOT include foreign hedge 
funds not available to the public or with regularly 
determinable net asset value

– Financial account includes an insurance policy with a 
cash value

– Foreign financial account includes account maintained 
with a branch of a U.S. bank that is physically outside 
the United States



FBAR Tips and Best Practices

• Offshore Voluntary Disclosure Program

– Began in 2012

– Penalties related to FBAR will not be imposed if 
failure to report due to reasonable cause and the 
balance in the account is properly reported



Situations Requiring Form 926 Filing

• Your organization directly transferred cash or property 
of $100,000 or more to a foreign corporation

• Your organization directly transferred cash or property 
that resulted in your organization holding 10% of 
voting or total power of the foreign corporation

• Your organization indirectly transferred cash or 
property of$100,000 or more to a foreign corporation 
by way of an investment in a partnership 

• Your organization indirectly transferred cash or 
property that resulted in your organization holding 10% 
of voting or total power of a foreign corporation by 
way of an investment in a partnership



Form 926 Tips & Best Practices

• Example: Association ABC holds a 5% partnership interest in XYZ 
Hedge Fund.  The XYZ K-1 issued to ABC reports that XYZ made a 
$2,500,000 transfer to a foreign corporation.  Association ABC IS 
required to file Form 926 because their share of the transfer 
exceeds $100,00 ($2,500,000 x 5% = $125,000)

• Talk with your investment advisors about the legal structure and 
country of domicile of your alternative investments

• Read all of the K-1 footnotes provided by the partnerships in which 
your organization is invested to determine whether a transaction 
within the partnership will result in a reporting by your 
organization.

• Aggregate K-1 reporting to determine if multiple partnerships 
contributed to the same foreign corporation; triggering, in 
aggregate, a filing for your organization



Situations Requiring Form 8865 Filing

Category 1 Filer: Your organization held more than 50% ownership in a foreign 
partnership during the year

Category 2 Filer: Your organization was not a Category 1 filer and held 10% or 
greater ownership in a foreign partnership that was controlled (more than 
50% interest) by U.S. persons owning at least 10% interest

Category 3 Filer: Your organization contributed property to a foreign 
partnership and after contribution held directly or constructively a 10% 
interest in the partnership

Category 3 Filer: Your organization contributed property to a foreign 
partnership valued over $100,000 at time of transfer.

Category 4 Filer: Your organization had it’s interest in a foreign partnership 
rise above 10% or fall below 10% or if there has been more than 10% 
change in partnership interest



Form 8865 Categories & Required 
Schedules

Category of Filer

1 2 3 4

Identifying Information - (page 1 of Form 8865) x x x x

Schedule A -Constructive O'ship of Partnership Interest x x x x

Schedule A-1 - Certain Partners of Foreign Partnership x x

Schedule A-2 - Affliation Schedule x x x x

Schedule B - Inc. Statement - Trade or Business Income x

Schedule D - Capital Gains and Losses x

Schedule K - Partner's share of Income, Credits, Deductions, etc x

Schedule L - Balance Sheet per Books x

Schedule M - Balance Sheet for Interest Allocation x

Schedule M-1 - Reconcilliation of Income (loss) per Books With 

Income  (Loss) per Return x

Schedule M-2 - Analysis of Partners' Capital Accounts x

Schedule N - Transactions Between Controlled Foreing Partnership 

and Partners or Other Related Entities x x

Separate Schedule K-1 - Partner's Share of Income, Credits, 

Deductions, etc (direct partners only) x x

Separate Schedule O - Transfer of Property to a Foreign Partnership x

Separate Schedule P - Acquistions, Dispositions, and Changes of 

Interests in a Foreign Partnership x

Required Information



8865 Examples

Example: Your organization owns a 10% interest in a foreign partnership at 
the beginning and end of the year and there are no other U.S. ownership 
in the partnership.

Answer:  No Form 8865 is required for your organization.

Example: Your organization owns a 10% ownership interest in a foreign 
partnership and two unrelated U.S. organizations own 25% and 20% each.

Answer: Your organization is a Category 2 filer because you own 10% or more 
of a foreign corporation that is controlled by U.S. persons.

Example: Your organization held a 9% interest at the beginning of the year.  
During the year you contributed $95,000 to increase your interest to 11%.

Answer: Your organization is a Category 3 and Category 4 filer because more 
than 10% was owned after the contribution.



Form 8865 Tips & Best Practices

• If your organization has an interest in a domestic partnership that 
contributes property to a foreign partnership; your organization is 
considered to have transferred a proportionate share of that 
contributed property to the foreign partnership.  However, your 
organization is NOT required to file Form 8865 if the domestic 
partnership files Form 8865 and properly reports all required 
information related to transfer.  

• Read all of the K-1 footnotes provided by your partnership 
investments to determine whether a transaction within the 
partnerships will result in a reporting by your organization

• Aggregate K-1 reporting to determine if multiple partnerships 
contributed to the same foreign corporation; triggering, in 
aggregate, a filing for your organization

• Non-filing penalties are different for different categories



Situations Requiring Form 5471 Filing

• Category 2 Filer: U.S. officers and directors (individuals) of an 
organization that acquired more than 10% (initial or additional) of 
total or voting power of a foreign corporation during the year

• Category 3 Filer: If your organization acquires more than a 10% of 
total of voting power (initial or additional) of a foreign corporation 
during the year

• Category 4 Filer: If your organization had control (more than 50% of 
total vote or value) of foreign corporation for an uninterrupted 
period of at least 30 days during the year

• Category 5 Filer: If your organization owned stock more than 10% in 
a foreign corporation that was a Controlled Foreign Corporation 
(CFC) for an uninterrupted period of 30 days during the tax year and 
owned the stock on the last day of the foreign corporations year 



5471 Categories & Required Schedules

Filing Requirements for Categories of Filers

Category of Filer

1 2 3 4 5

The identifying information on page 1 (the information above Sch A) n/a x x x x

Schedule A n/a x x

Schedule B n/a x x

Schedule C, E, and F n/a x x

Schedule G n/a x x x x

Schedule H n/a x x

Schedule I n/a x x

Separate Schedule J n/a x x

Separate Schedule M n/a x

Separate Schedule N n/a

Separate Schedule O, Part I n/a x

Separate Schedule O, Part II n/a x

Required Information



Form 5471 Tips & Best Practices

• Controlled Foreign Corporation (CFC) is a foreign corporation 
that has U.S. shareholders that owned (directly, indirectly or 
constructively) on any day of the tax year of the foreign 
corporation more than 50% of the total combined voting 
power or value of the stock of the foreign corporation

• Penalties vary based on the category and failure to file could 
take away an organizations claim to a foreign tax credit on 
Form 990-T

• If your organization meets the filing requirements for 
ownership in a dormant corporation you need only file the 
first page of Form 5471



Situations Requiring Form 5713 Filing

• Your organization has operations in or related 
to a boycotting country

• Your organization has operations with the 
government, a company or a national of a 
boycotting country

• Your organization has received boycott 
requests or entered into boycott agreements



Form 5713 Tips & Best Practices

• Most recent publication by Treasury included the following 
boycotted countries:  Bahrain, Iraq, Saudi Arabia, United Arab 
Emirates, Republic of Yemen, Oman, Qatar, Kuwait, Lebanon, 
Libya and Syria

• If your organization is a partner in a partnership that had 
operations in or related to a boycotting country you are NOT 
required to file if (1) your organization had no boycott 
operations independent of the partnership (2) the partnership 
filed Form 5713 and (3) the partnership did not cooperate 
with or participate in an international boycott

• If your organization received an unsolicited invitation to bid 
that contains a request to participate in or cooperate with an 
international boycott you are only required to file Form 5713 
if you accept the invitation



Situations Requiring Other Foreign Filings

• Form 5472: Your organization is a 25% or more 
foreign owned (controlled) organization and it 
had monetary transactions with a foreign related 
party.
• Applies to transactions with US related parties

• Form 8621: Your organization is directly or 
indirectly invested in a Passive Foreign 
Investment Company and income is taxable 
(taxable as unrelated business income)

• Form 8858: Your organization has ownership in a 
foreign disregarded entity



Additional Considerations

• Compliance U.S. payroll tax filings

• Compliance with U.S. independent contractor 
reporting (i.e. Form 1099)

• Compliance with income tax laws of foreign 
jurisdiction – they may not have charitable status

• Compliance with payroll tax laws of foreign 
jurisdiction

• Consider entity classification elected for a wholly 
owned foreign entity (Form 8832)



Summary

Environment:
• Significant IRS attention in the area of foreign 

activities
• Significant penalties for non-compliance
• Complex rules and filings

Best Practices:
• Understand your organization’s activities
• Position management to spot issues and 

reporting obligations



Questions
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